“All that is needed for evil to prosper is for people of good will to do nothing”—Edmund Burke
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Media watch

Whistleblowers afraid to

speak despite new laws
Glenn Kauth
Law Times, 19 October 2009

IN a recent documentary, CBC’s The
Fifth Estate highlighted yet more
problems with Canada’s record on
enforcing airport safety rules.

The story stemmed from a stu-
dent’s discovery of a computer
memory stick in a coffee shop. On it
were warnings from a government
security inspector that officials are
compromising public safety in favour
of “profit and convenience.”

But besides shedding light on a
safety issue that would disturb most
Canadians, the report drew attention to
yet another problem in our laws: the
lack of adequate protection for whis-
tleblowers who report wrongdoing.
That’s because the inspector who
issued the warnings wouldn’t talk
about them.

He feared reprisals for what he had
done and told reporter Hana Gartner
that he knew of other government
employees who had suffered badly for
coming forward with problems. In the
end, he instructed her never to call him
again.

His reaction isn’t surprising, of
course, but it is troublesome given
both the gravity of the safety issue at
hand as well as the fact that the federal
government was supposed to have
addressed the reticence of whistle-
blowers to come forward in the wake
of the sponsorship scandal several
years ago.

Obviously, changes by the former
Liberal government to the Public
Servants Disclosure Protection Act and
later amendments to it under the
Conservatives’ Federal Accountability
Act aimed at making it easier for
bureaucrats to report problems haven’t
worked.

In assessing the legislation, in fact,
the organization FAIR (Federal
Accountability Initiative for Reform),
includes this warning to government
employees on its web site: “Public
servants who are considering making a
disclosure under the new legislation
should first pause and make sure that

they fully understand how it works
before they entrust their fate to this
deeply flawed process.”

Among the problems, according to
FAIR, is that the legislation doesn’t
provide ironclad protection for workers
who report wrongdoing. So, if they
feel they’ve suffered retaliation for
their actions by a manager, for exam-
ple, they can make a complaint to the
public sector integrity commissioner,
Christiane Ouimet.

She may then start an investigation
but, FAIR says, procedures for doing
so are problematic for three reasons:
employees have just 60 days to file a
complaint; they have little legal
support compared to the government;
and they face the onus of proving their
problems at work were the result of
retaliation. In other countries, laws
provide for a reverse onus that requires
the employer to show the adverse

treatment wasn’t due to whistle-
blowing.

The Conservatives, of course, can
justly argue that their Federal

Accountability Act brought in useful
reforms. But the reaction by the airport
security inspector shows government
employees are still very fearful of
reporting wrongdoing.

Canadians deserve better. That
would require changes to our laws, but
until the public speaks up, we’ll
depend on lost memory sticks in coffee
shops to find out what’s really going
on within our government.

The value of

confidential reporting
Watchkeeper
BIMCO, September 2009 and Marine
Engineers Review, November 2009

WE live in an unforgiving world where
the “culture of blame” is well estab-
lished, legal liabilities abound and the
concept of an “honest mistake” has
become almost redundant. That is
perhaps why a system that enables
people to report hazardous incidents in
a confidential manner is very valuable
indeed.

Confidential hazardous incident
reporting has its roots in the aviation
industry, where death is more readily
evident and the consequences of such
an incident can be more severe. The
idea of ‘“no-blame” reporting has
become quite well-established over the
years. A pilot makes a mistake,
perhaps turning a control knob clock-
wise when he ought to have turned it
the other way. He realises his mistake,
takes the corrective action and disaster
is averted. But he realises that if he
could make this mistake, others might
do so with catastrophic results, and a
programme is in place to enable him to
report his lapse. It could be that this
points to a potentially serious design
deficiency, or something that can be
easily prevented by a small “tweak” in
the design, or additional training. But
the mere fact that such a system was
available has encouraged its use, and
saved lives. The fact that the reporter
will not be blamed, or thrown out of
his job on account of this lapse, is a
further encouragement to wuse this
system.

It is some years since the UK
Department for Transport, conscious
of the value of such an incident-
reporting programme to aviation,
decided to fund the establishment of a
marine equivalent, the Confidential
Hazardous Incident Reporting Pro-
gramme (CHIRP). It has now been in
operation for more than five years and
is beginning to make a positive impact
on marine safety. Interestingly, al-
though it is a UK initiative, it
welcomes reports from ships and
seafarers sailing under any flag. It is
successfully reaching the leisure
boating industry as well as commercial
shipping and trying hard, with limited
success, to penetrate the fishing
industry, where too many deaths and
injuries still take place.

It is, of course a wholly voluntary
system, and it is individuals who report
incidents to its headquarters in
Farnborough, in the UK. And while
initially attitudes in the shipping
industry might have been suspicious of
something akin to “whistle-blowing,”
there has been growing support for
CHIRP and encouragement of its aims
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in the industry. Good companies have
processes for ‘“near-miss” reporting,
but experienced people also recognise
that the embarrassment of a mistake
might prevent an individual reporting
an incident. CHIRP encourages open-
ness and a public spirit, through its
promise of absolute confidentiality.

CHIRP also takes action to address
incidents, in a navigational near-miss,
for instance, contacting the owners of
the “other ship” to find out what went
wrong. In a recent report published by
CHIRP about a navigational incident, a
range of failures were identified by the
company of the ship complained about,
and all were being addressed.

Of course, knowing that CHIRP is
there and knowing what it does are
very important, this being undertaken
by regular reports published as CHIRP
Feedback several times every year in
newsletter form. As a result of this, it
has been possible to detect certain
trends, and these can be addressed.
Some might be obvious, like regular
failures to keep a good lookout and
poor knowledge of the regulations.
Others are more singular, but no less
important, such as a cook concerned at
the risk of poisoning from food kept in
a press in the mess for too long, or
equipment failures. CHIRP is proving
increasingly useful, as confidence in it
Srows.

NHS is paying millions
to gag whistleblowers
Patients’ lives put at risk
by tactics used against those
who highlight safety fears
Nina Lakhani

The Independent on Sunday
1 November 2009

NHS whistleblowers are routinely
gagged in order to cover up dangerous
and even dishonest practices that could
attract bad publicity and damage a
hospital’s reputation. [The NHS is the
UK National Health Service.]

Some local NHS bodies are spend-
ing millions of taxpayers’ money to
pay off and silence whistleblowers
with “super gags” to stop them going
public with patient safety incidents.
Experts warn that patients’ lives are
being endangered by the use of
intimidatory tactics to force out

whistleblowers and deter other profes-
sionals from coming forward.

The IoS (Independent on Sunday)
has learnt of children in Stoke-on-
Trent needlessly losing organs after
safety issues highlighted by a senior
surgeon — who was suspended after
coming forward to voice concerns —
were ignored. In one of more than 20
serious incidents, a newborn baby girl
needed an ovary removed after a
standard procedure to remove a cyst
was delayed because of staff shortages.

According to Public Concern at
Work (PCaW), two-thirds of all
whistleblowing cases settle before
reaching court. The details of these
claims, including allegations of
dangerous practice, dishonesty and
misconduct, are never disclosed to the
public.

However, judges are also failing
the public by agreeing to NHS gagging
orders when presiding over whistle-
blower cases in court. Such orders
leave future patients exposed to poor
practice, while past ones remain
unaware that they may have been a

victim, says Dr Peter Wilmshurst,
consultant  cardiologist at Royal
Shrewsbury Hospital.

_
Peter Wilmshurst

This evidence of widespread gagging
comes amid government insistence that
whistleblowers are fully protected
under the 1998 Public Interest Disclo-
sure Act, which made it illegal for
NHS trusts and other public bodies to
include confidentiality clauses pre-
venting the disclosure of information
that is in the public interest.

Dr Richard Taylor, Independent
MP for Wyre Forest and a member of
the Health Select Committee which
condemned the lack of support for
whistleblowers in its recent patient
safety inquiry, will this week call for
an adjournment debate on the issue.
Two “terrified” local doctors have
recently approached Dr Taylor after

their concerns about patient safety in
the out-of-hours GP service were not
taken seriously.

Francesca West, a policy officer at
PCaW, which provides legal advice to
whistleblowers, said: “Bad employers
are using super gags to hush up
problems rather than sort them out, and
many people feel scared and pushed
into accepting these terms. That’s why
we are pushing for whistleblowing
claims to be made public so we can
identify problems and hold employers
accountable.”

The introduction of the 1998 Act
was hailed as a huge step forward. Yet
whistleblowers  still  risk  facing
“trumped up” allegations of miscon-
duct, improper behaviour or mental
illness if they feel compelled to voice
concern. Margaret Haywood, for
example, a nurse who filmed under-
cover to expose shocking care of
elderly patients in Sussex, was struck
off for breaching patient confidential-
ity, even though no patient or relative
complained. She was reinstated by the
High Court last month after wide-
spread public outrage at her dismissal.

According to Peter Gooderham,
lecturer in law and bioethics at the
University of Manchester Law School,
there are too many legal hurdles to
jump over for a whistleblower to
ensure their full protection. “The legal
protection for whistleblowers does not
work. The NHS is littered with whis-
tleblowers whose lives have been
damaged or destroyed. For protection,
the whistleblower must have a reason-
able belief in their accuracy, and the
disclosure must be made in good faith.
A whistleblower may not understand
what ‘reasonable belief” and ‘good
faith’ mean, and indeed may not wish
to run the risk that a court or tribunal
might find against them on these
points. I question whether these legal
hurdles are necessary where patient
care is threatened. A lot of tactics used
are too subtle for the law; threats and
bullying work for trusts, so they
continue to be used.”

The British Medical Association
has opened 15 new whistleblowing
cases in the past three months, and
more than 200 doctors have rung its
helpline since July 2009. Around a
third of calls to PCaW each year
involve workers in health and social
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care, many of which take years to
resolve.

According to Dr Wilmshurst, one
doctor was recently vindicated by a
court, five years after raising the alarm
about the misconduct of a more senior
colleague. The trust agreed to pay
compensation and the five years of lost
salary on condition the doctor agreed
to a gagging clause. The doctor, now
broke, exhausted, career in tatters, had
no option but to accept the terms, even
though it means the public will never
find out what happened.

In another case, the IoS has learnt
of more than 20 senior doctors and
nurses being warned against support-
ing the claims of a whistleblowing
colleague, as this would place them in
breach of their employment contract.

Mr Shiban Ahmed (see below), a
paediatric  surgeon employed by
University Hospital of North Stafford-
shire NHS Trust, has been suspended
on full pay since March after raising
the alarm about botched operations on
children and unnecessary delays in
treatment. A senior colleague has told
the IoS about a relentless “campaign”
by the trust managers to discredit Mr
Ahmed among his colleagues.

The trust said it would always
encourage staff to raise issues inter-
nally first, but has not and would not
prevent staff talking to the media or
external parties about patient safety
concerns or governance issues.

Peter Bousfield: gagged and pushed
out

In 2007 Dr Peter Bousfield, a consult-
ant gynaecologist and former medical
director at Aintree Hospitals Trust in
Liverpool, felt forced to accept early
retirement, with a gagging clause
attached, after his concerns about
insufficient staffing levels and patient
safety at Liverpool Women’s NHS
Foundation Trust were ignored for

years.
Dr Bousfield repeatedly reported
delayed  operations, overcrowded

clinics and inadequate staffing levels
to the medical director and chief
executive from 2002. He was pushed
towards early retirement in 2006, as an
allegation of bullying was made
against him — though it was not
formally investigated.

He was subsequently threatened
with a court injunction by lawyers

acting for the trust if he ever took his
concerns about patient safety to his MP
or the media.

His story came to light when his
son, Andrew Bousfield, a non-practis-
ing barrister, was referred to the Bar
Standards Board by the trust after he
tried to represent his father in
correspondence.

The trust last night said it was
satisfied the terms of the compromise
agreement, which included the confi-
dentiality agreement, have not stopped
Dr Bousfield raising concerns with the
appropriate regulatory bodies.

Shiban Ahmed: denied access

Shiban Ahmed, 48, a senior paediatric
surgeon from Cheshire, joined North
Staffordshire NHS Trust’s University
Hospital in 2007. He raised concerns
about poor-quality surgery and delays
in treatment with trust management,
the health regulator, the GMC and the
BMA for months before he was ap-
proached by Bill Cash, MP for Stone.
Mr Cash had been contacted by the
grandparents of Lilianna Brassington,
10, after Mr Ahmed saved her life by
diagnosing a “flipped stomach” need-
ing an urgent operation. Her parents,
Wendy and Tony, were incensed when
she was denied a follow-up appoint-
ment last year with Mr Ahmed for
eight weeks after the trust withdrew his
services. Mr Ahmed had diagnosed her
condition after 18 months of worsen-
ing health under her previous doctor.
Mr Ahmed, who has been suspended
since March, is “concerned” at being
denied access to the investigator
examining his allegations, involving
more than 20 children.

Wikileaks website offers
promising outlet for
fighting corruption

Author: Manfred Goetzke

Editor: Kate Bowen
27 November 2009

Top secret and restricted access:
Government officials have long found
ways to conceal documents that might
incriminate them. With the Internet
platform Wikileaks, insiders can now
bring such documents to the public.

Kenya, 2002: The population is tired
of the pervasive corruption under then
President Daniel arap Moi’s govern-
ment. They elect Mwai Kibaki as
president, who appoints John Githongo
as the head of a national anti-
corruption campaign. But soon after
taking office, Githongo realizes the
new government is just as corrupt as it
was under Moi.

=

Soon thereafter, Githongo begins
secretly recording conversations with
government officials that reveal their
misconduct. Fearing for his life,
Githongo flees to Britain and publishes
his information — but not through a
traditional news outlet like the BBC.
Instead, he wuses the Internet site
Wikileaks.

Githongo’s report has been one of
Wikileaks’ greatest successes so far,
says Daniel Schmitt, who helps
oversee the website in Germany. The
report had a significant influence on
the outcome of 2007’s election in
Kenya.

“Some estimate that Githongo’s
information influenced ten to fifteen
percent of the votes. News agencies
had reported on the information for
weeks, and everyone in Kenya was
aware of it,” according to Schmitt.

Wikileaks is an Internet platform
through which anyone can publish
sensitive documents or information.
There is just one condition: They must
be authentic. Some 1,200 people are
currently involved in maintaining the
project worldwide. They are united by
a desire to fight corruption and prevent
governments and companies from
illegal conduct.

Fighting corruption has been a
central task of the news media for a

John Githongo
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long time — but, in today’s climate,
many media outlets can no longer
finance investigative research.

Cost-effective resource for
journalists

“Investigative journalism is under
serious threat,” said Schmitt. Instead,
there’s more and more superficial
reporting, he continued: “Entertain-
ment and pop culture — all of these
things that just distract us from what’s
actually important.”

But journalists now have a new,
cost-effective source for sensitive
information, while informants have a
new way to share their information.
Citizens who have learned of corrup-
tion or illegal conduct now have a
place where they can turn, even if they
do not know any journalists whom
they trust, Schmitt pointed out.

The Wikileaks staff has developed
several methods to verify the authen-
ticity of published documents.
Computer specialists test the materials
to determine whether they have been
digitally manipulated. Then the staff
contacts experts on the subject that is
dealt with in the uploaded documents.

However, Hans Leyendecker, an
investigative journalist at Germany’s
Sueddeutsche Zeitung, remains skepti-
cal. “It’s a source that you can at least
take a look at, but you shouldn’t put
too much hope in it,” he said.

According to Leyendecker, the
problem is that a person cannot always
determine what has been falsified and
what is authentic. “The second issue is
that the documents generally just serve
as a starting point for more compre-
hensive research — they don’t offer
much more than that,” he said.

A matter of life and death for
informants

Since its inception, 1.2 million
documents have been uploaded to the
site. The site draws such a high
number of informants because they are
able to remain anonymous.

Before a document appears on the
site, the Wikileaks staff makes sure to
upload it from computers in countries
with strong freedom of press laws.
That means that if someone files a suit
against Wikileaks, then they must
contend with the expansive freedom of
press rights in countries like Sweden or
the US. Scientology, the bank Julius

Baer and the Iranian government have
already  brought cases  against
Wikileaks — without success.

Even most of the Wikileaks staff
remains anonymous. Daniel Schmitt
conceals his real name, and he is the
only person in Germany affiliated with
the project who speaks publicly about
his work. Those who help uncover
political scandals live in constant
danger.

“At the beginning of the year, two
of our staff members in Kenya were
murdered,” he said. “When that
happened, I was glad not to have
published my name.”  Schmitt
acknowledged that Germany differs in
many ways from Kenya. “Still,” he
added, “it’s a question of who you
upset and how much they’re willing to
invest to get rid of the problem.”

The Wikileaks staff lives with that
sort of danger in order to allow
dissident figures in countries without
free press to publish their information
with relatively little risk to themselves.

Until a few months ago, Schmitt
had worked as an IT specialist who set
up computer networks for companies.
For him, that was a good reason to quit
and transition to working for
Wikileaks.

“I have never felt so good about
what I do as now. When I get up in the
morning, I know that I will accomplish
something each day that helps
someone.”

CSIRO scientist to be
punished over emissions

trading scheme paper
The Australian, 26 November 2009

THE CSIRO will punish one of its
scientists after he published a paper on
climate change that criticised the
Government’s  emissions  trading
scheme. It has accused Dr Clive Spash
of breaching protocol by releasing the
paper before it was vetted by the peak
science body.

“These breaches of fundamental
CSIRO standards will be dealt with
through appropriate line management,”
CSIRO boss Megan Clark wrote in a
letter to Federal Science Minister Kim
Carr.

But facing accusations of censor-
ship, it has released the paper officially

— stressing it is not linked to the
CSIRO in any way.

Dr Spash accused his employer of
gagging him after it refused to
formally release his report under the
CSIRO banner earlier this month.

The paper, “The Brave New World
of Carbon Trading,” is critical of cap
and trade systems — like the one the
Government is introducing — as well
as the compensation given to industry.

He recommends a direct tax on
carbon.

The CSIRO — which has guide-
lines restricting its scientists from
commenting on public policy — has
repeatedly denied suggestions it is
censoring criticism of the Government.

“This has never been an issue of
gagging or stifling debate on ETS
policies,” Dr Clark wrote.

“The key issues at play here are the
quality of science and how it is
communicated.

“CSIRO  has a  nationally
recognised role as a trusted advisor on
matters of science and as such it is
important that all our staff are able to
fulfil their duties in an apolitical,
impartial and professional manner.”

She said CSIRO had processes in
place to ensure its reputation in science
and development is maintained.

Dr Clark was critical of Dr Spash’s
approach to the issue, saying he had
not met his responsibilities as a CSIRO
scientist.

He will be punished for releasing
his paper during a conference in
Darwin in October.

Although he released it without
mentioning his link to CSIRO, the
science body said he was meant to
have gotten formal approval.

“His behaviour has been manifestly
inconsistent with the expectations and
obligations that apply to all CSIRO
staff,” Dr Clark said in the letter.

The CSIRO, which headhunted the
leading scientist, had tried to get Dr
Spash to amend the report so it could
be published with CSIRO linkage, but
he declined to change it.

The unamended report has been
tabled in Parliament.

Later news Clive Splash resigned from
CSIRO and is going to Europe.
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