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There is a strong case for opposing intellectual property. There are a number of
negative consequences of the ownership of information, such as retarding of innova-
tion and exploitation of poor countries. Most of the usual arguments for intellectual
property do not hold up under scrutiny. In particular, the metaphor of the marketplace
of ideas provides no justification for ownership of ideas. The alternative to intellectual
property is that intellectual products not be owned, as in the case of everyday
language. Strategies against intellectual property include civil disobedience, promo-
tion of non-owned information, and fostering of a more cooperative society.

In 1980, a book entitled Documents on Aus-
tralian Defence and Foreign Policy 1968-
1975 was published by George Munster and
Richard Walsh. It reproduced many secret
government memos, briefings and other
documents concerning Australian involve-
ment in the Vietnam war, events leading up
to the Indonesian invasion of East Timor,
and other issues. Exposure of this material
deeply embarrassed the Australian govern-
ment. In an unprecedented move, the gov-
ernment issued an interim injunction, citing
both the Crimes Act and the Copyright Act.
The books, just put on sale, were im-
pounded. Print runs of two major newspa-
pers with extracts from the book were also
seized. The Australian High Court ruled that
the Crimes Act did not apply, but that the
material was protected by copyright held by

the government. Later, Munster and Walsh
produced a book using summaries and short
quotes in order to present the information
(Munster 1982).

This example is one of many that shows how
copyright is used to protect the interests of
the powerful in the face of challengers, at the
expense of free speech. Yet copyright is
standardly justified on the grounds that it
promotes creation and dissemination of
ideas.

Copyright is one of four main types of intel-
lectual property or, in other words, owner-
ship of information. The others are patents,
trademarks and trade secrets. Copyright
covers the expression of ideas such as in
writing, music and pictures. Patents cover
inventions, such as designs for objects or
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industrial processes. Trademarks are sym-
bols associated with a good, service or com-
pany. Trade secrets cover confidential
business information.

The type of property that is familiar to most
people is physical objects. People own
clothes, cars, houses and land. When people
own ideas, thisis called intellectual property.
But there has always been a big problem
with owning ideas—exclusive use or control
of ideas doesn’t make nearly as much sense
as it does applied to physical objects.

Many physical objects can only be used by
one person at a time. If one person wears a
pair of shoes, no one else can wear them at
the same time. (The person who wears them
often also owns them, but not always.) This
is not true of intellectual property. Ideas can
be copied over and over, but the person who
- had the original copy still has full use of it.
Suppose you write a poem. Even if a million
other people have copies and read the poem,
you can still read the poem yourself. In other
words, more than one person can use an
idea—a poem, a mathematical formula, a
tune—without reducing other people’s use
of the idea. Shoes and poems are fundamen-
tally different in this respect.

Technological developments have made it
cheaper and easier to make copies of infor-
mation. Printing was a great advance: it
eliminated- the need for hand copying of
documents. Photocopying and computers
have made it even easier to make copies of
written documents. Photography and sound
recordings have done the same for visual
and sound material. The ability to protect
intellectual property is being undermined by
technology. Yet there is a strong push to
expand the scope of ownership of informa-
tion.

This article outlines the case against intellec-
tual property. I begin by mentioning some of
the problems arising from ownership of in-
formation. Then I turn to weaknesses in the
standard justifications for intellectual prop-
erty. Next is an overview of problems with
the so-called “marketplace of ideas,” which
has important links with intellectual prop-
erty. Finally, I outline some alternatives to
intellectual property and some possible
strategies for moving towards these alterna-
tives.

Some problems with intellectual
property

Governments generate large quantities of
information. They produce statistics on
population, figures on economic production
and health, texts of laws and regulations, and
vast numbers of reports. The generation of
this information is paid for through taxation
and, therefore, it might seem that it should
be available to any member of the public. But
in some countries, some of this information
is turned over to corporations that then sell
it to whoever can pay. Publicly funded infor-
mation is “privatised” and thus is not freely
available (Nelkin 1984).

When government-produced information is
retained by the governments, things may
not be much better. As in the case of Docu-
ments on Australian Defence and Foreign Pol-
icy illustrates, copyright is one technique
used to keep information away from the pub-
lic.

The idea behind patents is that the funda-
mentals of an invention are made public
while the inventor for a limited time has the
exclusive right to make, use or sell the inven-
tion. But there are quite a few cases in which
patents have been used to suppress innova-
tion (Dunford 1987). Companies may take
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out a patent, or buy someone else’s patent,
in order to inhibit others from applying the
ideas. For example, from its beginning in
1875, the US company AT&T collected pat-
ents in order to ensure its monopoly on tele-
phones. It slowed down the introduction of
radio for some 20 years. In a similar fashion,
General Electric used control of patents to
retard the introduction of fluorescent lights,
which were a threat to its market of incan-
descent lights. Trade secrets are another
way to suppress technological development.
Trade secrets are protected by law but, un-
like patents, do not have to be published
openly.

One of the newest areas to be classified as
intellectual property is biological informa-
tion. US courts have ruled that genetic se-
quences can be patented, even when the
sequences are found “in nature,” so long as
some artificial means are involved in isolat-
ing them. This has led companies to race to
take out patents on numerous genetic codes.
In some cases, patents have been granted
covering all transgenic forms of an entire
species, such as soybeans or cotton (Mestel
1994). One consequence is a severe inhibi-
tion on research by non-patent holders. An-
other consequence is that transnational
corporations are patenting genetic materials
found in Third World plants and animals, so
that some Third World peoples actually have
to pay to use seeds and other genetic mate-
rials that have been freely available to them
for centuries (Shiva and Holla-Bhar 1993).

More generally, intellectual property is one
more way for rich countries to extract wealth
from poor countries. Given the enormous
exploitation of poor peoples built into the
world trade system, it would only seem fair
for ideas produced in rich countries to be
provided at no cost to poor countries. Yet in
the GATT negotiations, representatives of

rich countries, especially the US, have in-
sisted on strengthening intellectual property
rights. Surely there is no better indication
thatintellectual property is primarily of value
to those who are already powerful and
wealthy (Drahos 1995; Patel 1989).

The potential financial returns from intellec-
tual property are said to provide an incentive
for individuals to create. In practice, though,
most creators do not actually gain much
benefit from intellectual property. Inde-
pendent inventors are frequently ignored or
exploited (Lancaster 1992). When employ-
ees of corporations and governments have
an idea worth protecting, it is usually copy-
righted or patented by the organisation, not
the employee. Since intellectual property
can be sold, it is usually the rich and power-
ful who benefit. The rich and powerful, it
should be noted, seldom contribute much
intellectual labour to the creation of new
ideas.

These problems—privatisation of govern-
ment information, suppression of patents,
ownership of genetic information and infor-
mation not owned by the true creator—are
symptoms of a deeper problem with the
whole idea of intellectual property. Unlike
goods, there are no physical obstacles to
providing an abundance of ideas. (Indeed,
the bigger problem may be an oversupply of
ideas.) Intellectual property is an attempt to
create an artificial scarcity in order to give
rewards to a few at the expense of the many.
Intellectual property aggravates inequality.
It fosters competitiveness over information
and ideas, whereas cooperation makes
much more sense.

Critique of standard justifications

Edwin C. Hettinger (1989) has provided an
insightful critique of the main arguments
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used to justify intellectual property, so it is
worthwhile summarising his analysis. (See
also Ricketson 1992). Hettinger begins by
noting the obvious argument against intel-
lectual property, namely that sharing intel-
lectual objects still allows the original
possessor to use them. Therefore, the bur-
den of proof should lie on those who argue
for intellectual property.

The first argument for intellectual property
is that people are entitled to the results of
their labour. Hettinger’s response is that not
all the value of intellectual products is due to
labour. Nor is the value of intellectual prod-
ucts due to the work of a single labourer, or
any small group. Intellectual products are
social products.

Suppose you have written an essay or made
an invention. Your intellectual work does not
exist in a social vacuum. It would not have
been possible without lots of earlier work—
both intellectual and nonintellectual—by
many other people. This includes your
teachers and parents. It includes the earlier
authors and inventors who have provided
the foundation for your contribution. It also
includes the many people who have dis-
cussed and used ideas and techniques, at
both theoretical and practical levels, and pro-
vided a cultural foundation for your contribu-
tion. It includes the people who have built
printing presses, laid telephone cables, built
roads and buildings and in many other ways
have contributed to the “construction” of
society. Many other people could be men-
tioned. The point is that any piece of intellec-
tual work is always built on and
inconceivable without the prior work of nu-
merous people.

Hettinger points out that the earlier con-
tributors to the development of ideas are not
present. Today’s contributor therefore can-
not validly claim full credit.

Is the market value of a piece of an intellec-
tual product a reasonable indicator of a per-
son’s contribution? Certainly not. As noted
by Hettinger and as will be discussed in the
next section, markets only work once prop-
erty rights have been established, so it is
circular to argue that the market can be used
to measure intellectual contributions. Het-
tinger summarises this point in this fashion:
“The notion that a laborer is naturally enti-
tled as a matter of right to receive the market
value of her product is a myth. To what
extent individual laborers should be allowed
to receive the market value of their products
is a question of social policy.” (p. 39).

A related argument is that people have a
right to possess and personally use what
they develop. Hettinger’s response is that
this doesn’t show that they deserve market
values, nor that they should have a right to
prevent others from using the invention.

A second major argument for intellectual
property is that people deserve property
rights because of their labour. This brings
up the general issue of what people deserve,
a topic that has been analysed by philoso-
phers. Their usual conclusions go against
what many people think is “common sense.”
Hettinger says that a fitting reward for la-
bour should be proportionate to the person’s
effort, the risk taken and moral considera-
tions. This sounds all right—but it is not
proportionate to the value of the results of
the labour, whether assessed through mar-
kets or by other criteria. This is because the
value of intellectual work is affected by
things not controlled by the worker, includ-
ing luck and natural talent. Hettinger says “A
person who is born with extraordinary natu-
ral talents, or who is extremely lucky, de-
serves nothing on the basis of these
characteristics” (p. 42).
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A musical, genius like Mozart may make
enormous contributions to society. But be-
ing born with enormous musical talents
does not provide a justification for owning
rights to musical compositions or perform-
ances. Likewise, the labour of developing a
toy like Teenage Mutant Ninja Turtles that
becomes incredibly popular does not pro-
vide a justification for owning rights to all
possible uses of turtle symbols.

What about a situation where one person
works hard at a task and a second person
with equal talent works less hard? Doesn’t
the first worker deserve more reward? Per-
haps so, but it is not obvious that property
rights provide a suitable mechanism for allo-

cating rewards, especially since the market .

disproportionately rewards the person who
successfully claims property rights for a dis-
covery.

A third argument for intellectual property is
that private property is a means for promot-
ing privacy and a means for personal auton-
omy. Hettinger responds that privacy is
protected by not revealing information, not
by owning it. Trade secrets cannot be de-
fended on the grounds of privacy, because
corporations are not individuals. As for per-

—sonal autonomy, copyrights and patents
aren’t required for this.

A fourth argument is that rights in intellec-
tual property are needed to promote the
creation of more ideas. Hettinger thinks that
this is the only argument for intellectual
property that has a possibility of standing up
to critique. He is still somewhat sceptical,
though. He notes that the whole argument
is built on a contradiction, namely that in
order to promote the development of ideas,
it is necessary to reduce the freedom with
which people can use them.

This argument for intellectual property can-
not be resolved without further investiga-
tion. Hettinger says thatthere needsto be an
investigation of how long patents and copy-
rights should be granted, to determine an
optimum period for promoting intellectual
work. It should be noted that although the
scale and pace of intellectual work has in-
creased over the past few centuries, the
length of protection of intellectual property
has not been reduced, as might be expected,
but greatly increased. The United States got
along fine without copyright for much of the
1800s. Where once copyrights were only for
a period of a few years, they now may be for
the life of the author plus 50 years. In many
countries, chemicals and pharmaceuticals
were not patentable until recently (Patel
1989). This suggests that even if intellectual
property can be justified on the basis of fos-
tering new ideas, this is not the driving force
behind the present system of copyrights and
patents.

The marketplace of ideas

The idea of intellectual property has a num-
ber of connections with the concept of the
marketplace of ideas, a metaphor that is
widely used in discussions of free speech. To
delve a bit more deeply into the claim that
intellectual property promotes development
of new ideas, it is therefore helpful to scruti-
nise the concept of the marketplace of ideas.

The image conveyed by the marketplace of
ideas is that ideas compete for acceptance in
amarket. Aslong as the competition is fair—
which means that all ideas and contributors
are permitted access to the marketplace—
then good ideas will win out over bad ones.
Why? Because people will recognise the
truth and value of good ideas. On the other
hand, if the market is constrained, for exam-
ple by some groups being excluded, then
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certain ideas cannot be tested and examined
and successful ideas may not be the best
ideas.

Logically, there is no reason why a market-
place of ideas has to be a marketplace of
owned ideas: intellectual property cannot be
strictly justified by the marketplace of ideas.
But because the marketplace metaphor is an
economic one, there is a strong tendency to
link intellectual property with the market-
place of ideas. As will be discussed later,
there is indeed a link between these two
concepts, but not in the way their defenders
usually imagine.

There are plenty of practical examples of the
failure of the marketplace of ideas. Groups
that are stigmatised or that lack power sel-
dom have their viewpoints presented. This
includes ethnic minorities, prisoners, the un-
employed, manual workers and radical crit-
ics of the status quo, among many others
(McGaffey 1972). Even when such groups
organise themselves to promote their ideas,
their views are often ignored while the me-
dia focus on their protests, as in the case of
peace movement rallies and marches (Gwyn
1966). -

Demonstrably, good ideas do not always win
out in the marketplace of ideas. To take one
example, it can hardly be argued that the
point of view of workers is inherently less
worthy than that of employers. Yet there is
an enormous imbalance in the presentation
of their respective viewpoints in the media.
One result is that quite a few ideas that
happen to serve the interests of employers
at the expense of workers—such as that the
reason people don’t have jobs is because
they aren’t trying hard enough to find
them—are widely accepted although they
are rejected by virtually all informed ana-
lysts.

There is a simple and fundamental reason
for the failure of the marketplace of ideas:
inequality, especially economic inequality
(Baker 1989; Hanson 1981). Perhaps in a
group of people sitting in a room discussing
an issue, there is some prospect of a meas-
ured assessment of different ideas. But if
these same people are isolated in front of
their television sets, and one of them owns
the television station, it is obvious that there
is little basis for testing of ideas. The reality
is that powerful and rich groups can promote
their ideas with little chance of rebuttal from
those with different perspectives. Large cor-
porations pay for advertisements and other
forms of marketing. Governments shape
media agendas as well as directly regulating
the media. The mass media themselves are
powerful enterprises—whether owned by
government or industry—that promote their
own interests as well as those of their adver-
tisers (Bagdikian 1993).

In circumstances where participants are ap-
proximate equals, such as intellectual dis-
course among peers in an academic
discipline, then the metaphor of competition
of ideas has some value. But ownership of
media or ideas is hardly a prerequisite for
such discourses. It is the equality of power
that is essential. When, to take one of many
possible examples, employees in corpora-
tions lack the freedom to speak openly with-
out penalty (Ewing 1977), they cannot be
equal participants in discourse.

Some ideas are good—in the sense of being
valuable to society—but are unwelcome.
Some are unwelcome to powerful groups,
such as that governments and corporations
commit massive crimes (Ross 1995) or that
there is a massive trade in technologies of
torture and repression that needs to be
stopped (Wright 1991). Others are challeng-
ing to much of the population, such as that
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imprisonment does not reduce the crime
rate or that financial rewards for good work
on the job or grades for good schoolwork are
counterproductive (Kohn 1993). (Needless
to say, individuals might disagree with the
examples used here. The case does not rest
on the examples themselves, but on the ex-
istence of some important cases where un-
welcome but socially valuable ideas are
marginalised.) The marketplace of ideas
simply does not work to treat such unwel-
come ideas with the seriousness they de-
serve. The mass media try to gain audiences
by pleasing them, not by confronting them
with challenging ideas (Entman 1989).

The marketplace of ideas is often used to
justify free speech. The argument is that free
speech is necessary in order for the market-
place of ideas to operate: if some types of
speech are curtailed, certain ideas will not be
available on the marketplace and thus the
best ideas will not succeed. This sounds
plausible. But it is possible to reject the mar-
ketplace of ideas while still defending free
speech on the grounds that it is essential to
human liberty (Baker 1989). Conversely, de-
fending free speech does not mean support-
ing the mass media (Lichtenberg 1987).

If the marketplace of ideas doesn’t work,
what is the solution? The usual view is that
governments should intervene to ensure
that all groups have fair access to the media
(McGaffey 1972). But this approach, based
on promoting equality of opportunity, ig-
nores the fundamental problem of economic
inequality. Even if minority groups have
some limited chance to present their views
in the mass media, this can hardly compen-
sate for the massive power of governments
and corporations to promote their views. In
addition, it retains the role of the mass media
as the central mechanism for disseminating
ideas. So-called reform proposals either re-

tain the status quo or introduce go\vemment
censorship (Ingber 1984).

Underlying the market model is the idea of
selfregulation: the “free market” is sup-
posed to operate without outside interven-
tion and, indeed, to operate best when
outside intervention is minimised. In prac-
tice, even markets in goods do not operate
autonomously: the state is intimately in-
volved in even the freest of markets (Moran
and Wright 1991). In the case of the market-
place of ideas, the state is involved both in
shaping the market and in making it possi-
ble, for example by promoting and regulat-
ing the mass media. The world’s most
powerful state, the US, has been the driving
force behind the establishment of a highly
protectionist system of intellectual property,
using power politics at GATT, the General
Agreement on Tariffs and Trade (Drahos
1995).

Courts may use the rhetoric of the market-
place of ideas but actually interpret the law
to support the status quo (Ingber 1984). For
example, speech is treated as free until it
might actually have some consequences.
Then it is curtailed when it allegedly pre-
sents a “clear and present danger,” such as
when peace activists expose information
supposedly threatening to “national secu-
rity” (Gleditsch 1987). But speech without
action is pointless. True liberty requires free-
dom to promote one’s views in practice
(Baker 1989). Powerful groups have the abil-
ity to do this. Courts only intervene when
others try to do the same.

As in the case of trade generally, a property-
based “free market” serves the interests of
powerful producers. In the case of ideas, this
includes not only governments and corpora-
tions but also intellectuals and professionals
linked with universities, entertainment, jour-
nalism and the arts, Against such an array of
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intellectual opinion, it is very difficult for
other groups, such as manual workers, to
compete (Ginsberg 1986). The marketplace
of ideas is a biased and artificial market that
mostly serves to fine-tune relations between
elites and provide them with legitimacy (Ing-
ber 1984).

The implication of this analysis is that intel-
lectual property cannot be justified on the
basis of the marketplace of ideas. The utili-
tarian argument for intellectual property is
that ownership is necessary to stimulate pro-
duction of new ideas, because of the financial
incentive. This financial incentive is sup-
posed to come from the market, whose jus-
tification is the marketplace of ideas. If, as
critics argue, the marketplace of ideas is
flawed by the presence of economic inequal-
ity and, more fundamentally, is an artificial
creation that serves powerful producers of
ideas and legitimates the role of elites, then
the case for intellectual property is un-
founded. Intellectual property can only serve
to aggravate the inequality on which it is
built.

The alternative

The alternative to intellectual property is
straightforward: intellectual products
should not be owned. That means not owned
by individuals, corporations, governments,
or the community as common property. It
means that ideas are available to be used by
anyone who wants to.

One example of how this might operate is
language, including the words, sounds and
meaning systems with which we communi-
cate every day. Spoken language is free for
everyone to use. To allow any group to own
language raises the spectre of George Or-
well’s 1984. (Actually, corporations do con-
trol bits of language through trademarks.)

Another example is scientific knowledge.
Scientists do research and then publish their
results. A large fraction of scientific knowl-
edge is public knowledge (Ziman 1968).
There are some areas of science that are not
public, such as classified military research.
Itis generally argued that the most dynamic
parts of science are those with the least se-
crecy. Open ideas can be examined, chal-
lenged, modified and improved. To turn
scientific knowledge into a commodity on
the market, as is happening with genetic
engineering (Mackenzie et al. 1990; Weiner
1986), arguably inhibits science.

Few scientists complain that they do not own
the knowledge they produce. Indeed, they
are much more likely to complain when cor-
porations or governments try to control dis-
semination of the ideas. Most scientists
receive a salary from a government, corpo-
ration or university. Their livelihoods do not
depend on royalties from published work.

University scientists have the greatest free-
dom. The main reasons they do research are
for the intrinsic satisfaction of investigation
and discovery—a key motivation for many of
the world’s great scientists—and for recog-
nition by their peers. To turn scientific
knowledge into intellectual property would
dampen the enthusiasm of many scientists
for their work.

Neither language nor scientific knowledge
are ideal; indeed, they are often used for
harmful purposes. It is difficult to imagine,
though, how turning them into property
could make them better.

The case of science shows that vigorous
intellectual activity is quite possible without
intellectual property, and in fact that it may
be vigorous precisely because information is
not owned. But there are lots of areas that,
unlike science, have long operated with in-
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tellectual property as a fact of life. What
would happen without ownership of informa-
tion? Many objections spring to mind. Here
I'll deal with a few of them.

Plagiarism is a great fear in the minds of
many intellectual workers. It is often
thought that intellectual property provides a
protection against plagiarism. After all, with-
out copyright, why couldn’t someone put
their name on your essay and publish it?
Actually, copyright provides very little pro-
tection against plagiarism and is not a good
way to deal with it (Stearns 1992).

Plagiarism means using the ideas of others
without adequate acknowledgement. There
are several types of plagiarism. One is plagia-
rism of ideas: someone takes your original
idea and, using different expression, pre-
sents it as their own. Copyright provides no
protection at all against this form of plagia-
rism. Another type of plagiarism is word-for-
word plagiarism, where someone takes the
words you've written—a book, an essay, a
few paragraphs or even just a sentence—
and, with or without minor modifications,
presents them as their own. This sort of
plagiarism s covered by copyright—assum-
ing that you hold the copyright. In many
cases, copyright is held by the publisher, not
the author. In practice, plagiarism goes on
all the time, in various ways and degrees
(Broad and Wade 1982; Mallon 1989; Posner
1988), and copyright law is hardly ever used
against it. The most effective challenge to
plagiarism is not legal action but publicity.
Atleast among authors, plagiarism is widely
condemned. To be exposed as a plagiarist is
more than sufficient motivation for most
writers to take care to avoid it.

There is an even more fundamental reason
why copyright provides no protection
against plagiarism: the most common sort of
plagiarism is built into social hierarchies.

Government and corporate reports are re-
leased under the names of top bureaucrats
who did not write them; politicians and uni-
versity presidents give speeches written by
underlings. These are examples of a perva-
sive misrepresentation of authorship in
which powerful figures gain credit for the
work of subordinates (Martin 1994). Copy-
right, if it has any effect at all, reinforces
rather than challenges this sort of institu-
tionalised plagiarism.

What about all the writers, inventors and
others who depend for their livelihood on
royalties? First, it should be mentioned that
only a very few individuals make enough
money from royalties to live on. Most of the
rewards from intellectual property go to a
few big companies. But the question is still
a serious one for those intellectual workers
who depend on royalties and other pay-
ments related to intellectual property.

The alternative in this case is some reorgan-
isation of the economic system. Intellectual
workers could receive a salary, just like most
scientists do.

Getting rid of intellectual property would
reduce the incomes of a few highly success-
ful creative individuals, such as author
Agatha Christie, composer Andrew Lloyd
Webber and filmmaker Steven Spielberg.
Publishers could reprint Christie’s novels
without permission, theatre companies
could put on Webber’s operas whenever
they wished and Spielberg’s films could be
copied and screened anywhere. Jurassic
Park T-shirts, toys and trinkets could be
produced at will. This would reduce the in-
come of and, to some extent, the opportuni-
ties for artistic expression by these
individuals. But there would be economic
resources released: there would be more
money available for other creators. Christie,
Webber and Spielberg might be just as popu-
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lar without intellectual property to channel
money to them and their family enterprises.

But what about the incentive to create? With-
out the possibility of wealth and fame, what
would stimulate creative individuals to pro-
duce works of genius? Actually, most crea-
tors and innovators are motivated by their
own intrinsic interest, not by rewards. There
is a large body of evidence showing, con-
trary to popular opinion, that rewards actu-
ally reduce the quality of work (Kohn 1993).
If the goal is better and more creative work,
paying creators on a piecework basis, such
as through royalties, is counterproductive.

In a society without intellectual property,
creativity is likely to thrive. Most of the prob-
lems that are imagined to occur if there isno
intellectual property—such as the exploita-
tion of a small publisher that renounces
copyright—are due to economic arrange-
ments that maintain inequality. The sound-
est foundation for a society without
intellectual property is greater economic
and political equality. This means not just
equality of opportunity, but equality of out-
comes. This does not mean uniformity and
does not mean levelling imposed from the
top: it means freedom and diversity and a
situation where people can get what they
need. There is not space to deal fully with
this issue here, but suffice it to say that there
are strong social and psychological argu-
ments in favour of equality (Baker 1987;
Deutsch 1985; Ryan 1981).

Strategies for change

allenging intellectual property is a daunting
task. It is supported by many powerful
groups: the most powerful governments and
the largest corporations. The mass media
seem fully behind intellectual property,
partly because media monopolies would be
undercut if information were more freely

copied and partly because the most influen-
tial journalists depend on syndication rights
for their stories. Perhaps just as important is
the support for intellectual property from
many small intellectual producers, including
academics and freelance writers. Although
the monetary returns to these intellectuals
are seldom significant, they have been per-
suaded that they both need and deserve
their small royalties. This is similar to the
way that small owners of goods and land,
such as homeowners, strongly defend the
system of private property, whose main
beneficiaries are the very wealthy who own
vast enterprises based on many other peo-
ple’s labour.

Another problem in developing strategies is
that it makes little sense to challenge intel-
lectual property in isolation. If we simply
imagine intellectual property being abol-
ished but the rest of the economic system
unchanged, then many objections can be
made. Challenging intellectual property
must involve the development of methods to
support today’s small intellectual producers.

An obvious way to challenge intellectual
property is simply to defy it by reproducing
protected works. From the point of view of
intellectual property, this is called “piracy.”
(Thisisarevealing term, considering thatno
such language is used when, for example, a
boss takes credit for a subordinate’s work or
when a Third World intellectual is recruited
to a First World position (Verzola 1993) )
This happens every day when people photo-
copy copyrighted articles, tape copyrighted
music, or duplicate copyrighted software. It
is precisely because illegal copying is so
easy and so common that big governments
and corporations have mounted offensives
to promote intellectual property rights.

Unfortunately, illegal copying is not a very
good strategy against intellectual property,
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any more than stealing goods is a way to
challenge ownership of physical property.
Theft of any sort implicitly accepts the exist-
ing system of ownership. By trying to hide
the copying and avoiding penalties, the copi-
ers appear to accept the legitimacy of the
system.

Far more powerful than illicit copying is
open refusal to cooperate with intellectual
property. The methods of nonviolent action
can be used here, including noncooperation,
boycotts and setting up alternative institu-
tions (Sharp 1973). By being open about the
challenge, there is a much greater chance of
focussing attention on the issues at stake
and creating a dialogue. By being principled
in opposition, and being willing to accept
penalties that might be applied to civil dis-
obedience to laws on intellectual property,
there is a much greater chance of winning
over third parties (Herngren 1993). If harsh
penalties are applied to those who challenge
intellectual property, this is likely to produce
a backlash of sympathy. If mass civil disobe-
dience to intellectual property laws were to
occur, it would be impossible to stop.

Something like that is already occurring.
Because photocopying of copyrighted
works is so common, there is seldom any
attempt to enforce the law against small vio-
lators—to do so would alienate too many
people. Copyright authorities therefore seek
other means of collecting revenues from in-
tellectual property, such as payments by in-
stitutions based on library copies. There
would be a much greater impact from a prin-
cipled challenge to intellectual property, es-
pecially if some prominent people took part.

Another important strategy is the promotion
of non-owned information. A good example
is public domain software, which is com-
puter software that is made available free to
anyone who wants it. The developers of

“freeware” gain satisfaction out of their intel-
lectual work and out of providing a service
to other people.

A suitable alternative to copyright is
shareright. A piece of freeware might be
accompanied by the notice, “You may repro-
duce this material if your recipients may also
reproduce it.” This encourages copiers but
refuses any of them copyright.

Intellectual property gives the appearance of
stopping unfair appropriation of ideas al-
though, as argued here, the reality is quite
different. If intellectual property is to be chal-
lenged, people need to be reassured that
misappropriation of ideas will not become a
big problem. Therefore it is important to
develop principles to deal with credit for
intellectual work—even if credit is not re-
warded financially. This would include
guidelines for not misrepresenting another
person’s work. So-called moral rights to be
recognised as the author of a work are rele-
vant here.

More fundamentally, it needs to be recog-
nised that intellectual work is inevitably a
collective process. No one has totally origi-
nalideas: ideas are always built on the earlier
contributions of others. Furthermore, con-
tributions to culture—which makes ideas
possible—are not just intellectual but also
practical and material, including the rearing
of families and construction of buildings.
Intellectual property is theft, sometimes in
part from an individual creator but always
from society as a whole.

In a more cooperative society, credit for
ideas would not be such a contentious mat-
ter. Today, there are vicious disputes be-
tween scientists over who should gain credit
for a discovery. This is because scientists’
careers and, more importantly, their reputa-
tions, depend on credit for ideas. In a society
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with less hierarchy and greater equality, in-
trinsic motivation and satisfaction would be
the main returns from contributing to intel-
lectual developments. This is quite compat-
ible with everything that is known about
human nature (Kohn 1990). The system of
ownership encourages groups to put special
interests above general interests. Sharing
information is undoubtedly the most effi-
cient way to allocate productive resources
(Hahnel 1993). The less there is to gain from
credit for ideas, the more likely people are to
share ideas rather than worry about who
deserves credit for them.

Finally, it should not be imagined that get-
ting rid of intellectual property is a solution
to the link between information and inequal-
ity. Even without intellectual property, infor-
mation can be controlled by powerful
groups. National security elites use secrecy
and spying to protect their operations. Pro-
fessions use specialised training, jargon and
esoteric theories, as well as licensing by the
state, to make their work inaccessible to
outsiders. Corporations protect many of
their ideas through secrecy rather than pat-
ents. The law of defamation is used to punish
free speech, especially criticisms of powerful
individuals. Intellectual property is only one
technique of many by which powerful
groups control information in order to pro-
tect and expand their positions and wealth.
Challenging intellectual property is only one
part, though an important part, of challeng-
ing inequality.
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A Critical Review of Brian Martin's Paper

The ownership of physical property such as
movable or immovable things like a house
or a car, implies that the proprietor or owner
may use the owned property as he wishes
and nobody else can lawfully use his prop-
erty without his permission. The property
can be sold or mortgaged. That is the way
the concept of property has evolved and is
inextricably linked to the concepts of wealth
and profits in the present day economic sys-
tems. The owners of such properties protect
their rights through a complex web of power
relationship and systems that govern the
societies.

In contrast to the ownership of physical ob-
jects, intellectual property is defined as a
product of the mind, and as defined by the
Convention establishing the World Intellec-
tual Property Organisation, the UN special-
ised agency, includes rights relating to
literary, artistic, and scientific works; inven-
tions in all fields of human endeavour; scien-
tific discoveries (No national laws or
international treaties give any property
rights to scientific discoveries); industrial
designs; trademarks, service marks and
commercial names and designations; and
protection against unfair competition and all
other rights resulting from intellectual activ-
ity in the industrial, scientific, literary or ar-
tistic fields. The intellectual property is not
owned as a natural right but the rights to own
such a property are conferred by the national
governments through the enactment of ap-
propriate legal systems. Given such rights,

the intellectual property can also be sold or
mortgaged like the other physical proper-
ties.

The question of intellectual property has be-
come of immense importance in the context
of technological changes that have come
about in the past few decades, specially, in
the fields of biotechnology, new materials,
microelectronics, computers and informa-
tion technologies. These technological
changes have tremendous wealth generat-
ing potentials and at the same time, have
provided cheaper and easier access to the
intellectual products, knowledge and the in-
formation base. Two schools of thoughts
have prevailed. In one case, the intellectual
property is strongly justified and a case is
made for stricter controls and harmonisation
of laws of different countries for its protec-
tion. Alternatively, it is argued that intellec-
tual property serves no special advantages
except perpetuating the inequalities in the
society and, thus, should be abolished.

In this paper, Brian Martin makes a strong
case against the intellectual property. He
makes three pronged arguments against the
intellectual property. Firstly, some of the
problems associated with the intellectual
property are pointed out. These problems
are:

(@ the information generated by govern-
ments which are paid for through pub-
lic funds may not be freely available as
it may be given to the private bodies for
exploitation;
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(i) Companies use patents to suppress in-
novation rather than as a means of
sharing information with the public;

(i) trade secrets are used to suppress
technological developments;

(iv) intellectual property rights extended
to biological information allow patent-
ing of genetic materials found in third
world countries who will have to pay
for use of such materials that have
been freely available to them for centu-
ries; and

(v) in practice, the most individual crea-
tors do not actually. gain much benefits
from intellectual property. It is usually
the corporations and governments
who own the copyrights or patents.

Secondly, Brian Martin provides a critique
of the main arguments used to justify intel-
lectual property. The key arguments in fa-
vour of intellectual property are:

(i) people are entitled to the results of
their labour;

(i) people have aright to possess and per-
sonally use what they develop;

(iiiy private property is a means for promot-
ing privacy and a means for personal
autonomy; and

(iv) intellectual property is needed to pro-
mote creation of more ideas.

A counter critique to these arguments devel-
oped in the paper points out that the intellec-
tual products are social products depending
upon earlier contributions and as such any
present contributor of ideas cannot validly
claim full credit. Regarding the rewards for
labour argument, the point is made that it is
not essential for one to be compensated in
monetary terms on account of the contribu-
tions made by them which are mostly due to
natural talents. Trade secrets cannot be de-

fended on the grounds of privacy, because
corporations are not individuals. The paper
accepts the limited validity of the need of
intellectual property to promote creation of
more ideas. However, it is argued that, as
might be expected, the length of protection
of intellectual property has notbeen reduced
inspite of the increase in the scale and pace
of the intellectual work over the years.

The third dimension of Brian Martin’s cri-
tique implies that the intellectual property
cannot be justified on the basis of the mar-
ketplace of ideas. The marketplace of ideas
is an artificial creation that serves powerful
producers of ideas and legitimates the role
of elites.

The straight forward alternative to intellectual
property suggested by Brian Martin is that it
should not be owned and that ideas are avail
able to be used by anyone who wants to use
them just as scientific knowledge or the lan-
guage including words are available to anyone
rather freely except in some areas like military
research. The strategy suggested, to bring
about a change wherein there is no intellectual
property, is to defy it by reproducing protected
works. The message is to organize nonviolent
action — civil disobedience to laws on intellec-
tual property. Further it is suggested that the
strategy can be complemented by promotion
of non-owned information, for example, public
domain software. Such a strategy, if can work
on practical grounds, could indeed be an ex-
cellent approach. But in practice—it is an un-
daunting task indeed! At any moment, the
mankind is indebted to the cross-cultural intel-
lectual contributions which need to be repaid.

The application of the laws of ownership of
the physical properties to the ownership of
the products of mind viz. intellectual prop-
erty cannot be considered in isolation of the
laws that operate and govern the economic
systems. The practicality of the challenge
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against the intellectual property as put forth
by Brian Martin is, however, limited as the
paper itself observes that it is impossible to
imagine intellectual property being abol-
ished without the rest of the economic sys-
tem being unchanged.

The reality is that, presently, the world view
on intellectual property is heading towards
stricter controls that are embedded, for ex-
ample, in the Agreement on Trade Related
Aspects of Intellectual Property and are be-
ing put to practice under the aegis of World
Trade Organisation. This is only the begin-
ning of giving a deeper meaning to the con-
cepts of intellectual property on a world-wide
scale which integrate them with trade and
into the prevailing modes of the economic
system rather than bringing about a change
in the system. To what extent, it will be
possible to put in place systems for the en-

forcement of stricter controls on intellectual
property and protect the rights of the owners
against infringement? Most developing
countries find themselves handicapped
while managing such stricter controls on
intellectual property. There is a limited
awareness and guidance on various aspects
concerning the intellectual property. The im-
mediate need is to spread the awareness
about the basic concepts of intellectual prop-
erty and manage it. Information is power.
The barriers to information can only be bro-
ken by having more information. The
greater challenge is to organize the creative
talents to generate weatlh and take meas-
ures to exploit the intellectual property.
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